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MISCELLANY. 



Executors and Administrators — Discharge. — The following memorandum 
upon the back of a decree of the Chancery Court of the City of Richmond, in the 
case of Taylor, Admr. v. Taylor, July 14, 1902, is from the pen of the late Judge 
James C. Lamb: 

" Memo. — I do not think there is any law in Virginia whereby the court can 
discharge an administrator from his trust in the manner suggested in this (sketch 
for) decree. Once in that office there are but three ways to get out : 1. Death; 
2. Resignation, accepted by the court; 3. Removal. The effect of a full and 
final settlement of his accounts is, in time, of course, to discharge him from 
responsibility for the assets properly received and administered. But he is still 
administrator and still has the right and duty to collect and administer any assets 
which may be afterwards discovered. J. C. L." 



Suits and Actions — Commencement. — In 8 V. L. R. pp. 624-636, Mr. 
George C. Gregory, now of the Richmond bar, discusses the question, When is an 
action commenced so as to stop the running of the statute of limitations ? The 
Court of Appeals of West "Virginia, in the case of Oeiser Mfg. Co. v. Cheuming, 
44 S. E. 193, has recently passed upon the question, When is an action at law or 
suit in equity commenced under the statute corresponding to section 2460 of the 
Code of Virginia as amended, giving a creditor other than a judgment creditor 
the right to file a bill to set aside a conveyance as fraudulent, and giving him a 
lien "from the time of filing his bill?" The language of the Virginia statute 
is " from the time of bringing his suit." 

The court holds in substance that the date of the writ is prima facie evidence 
of the time of its issuance, and that when the bill or declaration is filed, it relates 
back to the issuance of the writ. The opinion does not cite Noel v. Noel, 95 Va. 
433, but is in practical accord with Judge Card well's statement therein, that the 
suing out of the writ is prima facie the commencement of an action at law. 

The subject is an important one to the profession and we therefore make the 
following extract from the opinion of Judge Miller: 

" Lest the term, 'from the time of filing his bill,' used in the case above cited, 
be misunderstood and misapplied, we deem it proper to apply to this language the 
force and effect which must be given to it. The Code of 1899 (section 5 of 
chapter 124) says: ' The process to commence a suit, shall be a writ commanding 
the officer to whom it is directed, to summon the defendant to answer the bill or 
action.' (Code of Virginia, sec. 3223). In U. S. Blowpipe Co. v. Spencer et at, 
46 W. Va. 590, 33 S. E. 342, Brannon, J., speaking for the court, says: 'And 
I must assert that, upon a review of the authorities, the issuance of the writ, 
generally speaking, is the beginning of the suit, if no statute controls." Jack- 
son's Adm'r v. Bull, 21 W. Va. 601. There should be no difference, under our 
statute, between law and chancery as to this. In Lambert v. Ensign Mfg. Co., 42 
W. Va. 813, 26 S. E. 431, the court says: 'The suing out of the writ of sum- 
mons in an action at law is, in this State, the commencement of the action; but 
the date of the writ is not conclusive, but is prima facie, evidence of the date of 



1903.] MISCELLANY. 357 

the commencement of the action.' In Boss v. Lutlier, 15 Am. Dec 341, note, it 
is held that, ' where the issuance of the writ is regarded as the commencement of 
the action, its date will be deemed prima facie evidence of the time of its 
issuance." In Harmon v. Byram's Adm'r, 11 W. Va. 511, 521, the question was 
whether Patton was a purchaser pendente lite. The court says: 'The subpoena 
was issued on the 3d day of January, 1872, and was served on the defendant 
Byram on the 6th of the same month. On the 20th day of January of the same 
year the purchase was made, and the bill was filed at February rules following. 
A subpoena served is not a sufficient lis pendens, unless a bill be filed; but when a 
bill is filed, the lis pendens begins from or relates back to the service of the 
subpoena.' 3Sug. 459; Newman v. Chapman, 2 Band. 93, 14 Am. Dec. 766. In 
O'Connor v. & Connor, 45 W. Va. 354, 361, 32 S. E. 276, 278, English, J., for the 
court, uses this language : 'The purchase was made on September 1, 1893, the 
suit was instituted on the 15th day of August, 1893, and the process had been 
served before this purchase was made, and before the bill was filed. The process 
having been served on the defendant Womelsdorff on the 18th day of August, 
and on John P. O'Connor on the 23d of August, and the bill filed at October 
rules, the lis pendens related to the service of the writ. From that time the suit 
was pending.' Judge Brannon, in discussing this question in U. S. Blowpipe Co. 
v. Spencer, supra, says: 'The point is made that this suit was barred because not 
brought within six months, on the theory that service was not within that time. 
I doubt the correctness of Stone v. Tyree, 30 W. Va. 687 [5 S. E. 878], in its 
holding that lis pendens dates from the service of subpoena only. In an action at 
law the suit dates from the writ issued. Newman v. Chapman, 2 Band. 93 [14 
Am. Dec. 766]. Authorities there shown date it in a chancery suit from service. 
This ruling is based upon the English chancery practice, from the fact that never 
till bill filed did writ issue, and the mere filing of a bill before writ was no suit; 
but now our Code [Code 1887, c. 124, sec. 5] says that 'process to commence a 
suit shall be a writ,' applying to both chancery and actions at law. A suit exists 
at its date.' Judge English, who filed a dissenting opinion in the case above 
cited, among other things, says: " Was this suit commenced within six months 
after the plaintiff filed its account in the clerk's office? Now, while there is some 
diversity of opinion upon this question, the weight of authority appears to be 
that the suit or action is commenced when the writ issues;" thus agreeing with 
the other members of the court as to this particular question, notwithstanding any 
previous opinion which may have been entertained by him. Lawrence v. Wini- 
frede Coal Co., 48 W. Va. 139, 35 S. E. 925. 

" From the English chancery practice of filing the bill before issuing the writ 
originated the idea that the filing of the bill is the commencement of the suit, 
and upon this theory the terms 'commencement of the suit' and 'the filing of 
the bill ' have been used as correlative and equivalent in meaning. It must be 
observed that our statute places a suit in equity and an action at law upon the 
same basis as to the issuance of the writ commencing the same. It seems that 
the great weight of authority fixes the issuance of the writ as the commencement 
of the suit or action; that the date of the writ is prima facie evidence of the time 
of its issuance; and that, when the bill or declaration is filed, it relates back to 
the issuance of the writ. In this class of cases it is generally considered a race 
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of diligence by the creditors of the fraudulent debtor. Legal remedies are for 
the active and diligent. Lex vigilantibus facet. The creditor discovering the 
fraudulent conveyance of his debtor immediately commences his suit by causing 
summons to be issued commanding the debtor to answer the bill to be exhibited 
against him. It is the duty of the sheriff or other officer of the court, wherein 
the suit or action is instituted, to serve the process commencing the same, and the 
process may be executed on or before the return day thereof. The creditor thus 
diligent should not be postponed for some other creditor, who may have first 
secured service of his writ, as it may be, through favoritism of the officer to the 
one, or negligence toward the other. It will not do to say, in answer, that the 
first creditor might have had service made by an individual. He may, but is not 
required to do so. He is entitled to the services of the public officer, chosen by 
the people for the purpose. The right of a party to priority should not be made 
to depend on the orate of the service of his writ. We therefore hold that the 
commencement of the suit or action is the issuance of the writ, except in the 
action before a justice, for which the statute provides otherwise, and that, when 
the bill is filed, it relates back to the time of the issuance of the writ." 



Rights in Percolating Waters.* — It seems to be the general opinion that 
the law of percolating waters, though of recent development, is fairly well settled 
in accordance with the leading English case of Ohasemore v. Richards, 7 H. L. 
Cas. 349. See Gould, Waters, sec. 280. It is interesting therefore to note in 
connection with a recent California case how entirely without support the English 
decision seems to be in the United States, and how unanimous the few American 
cases have been in following a more equitable rule — a rule denying that the 
owner of land has an absolute property in the percolating water beneath it. 
Lutz Walkinshaw, 70 Pac. Eep. 663. 

The doctrine that the owner of land owns percolating water as he owns the 
rocks usque ad infernos, as it is said, grew out of the necessity of allowing him 
to drain, mine, or otherwise use his land even though the use should interfere 
with percolating waters ; for since such waters are unseen and may underlie the 
whole soil, all use of the land might otherwise be prevented. But the rule as 
stated and applied, not only involves the inconsistency of allowing A, by digging 
on his own land and taking water from B's, to convert what it calls B's property, 
but also is open to the objection that it gives rise to a right greater than is necessary 
to secure to the owner the entire use of his land. There being a necessity to give 
him only a right to interrupt the water, it gives him an absolute right to the 
water itself. A good example of the injustice which may follow appears in the 
facts of a New York case where a city bought two acre< in the midst of a farming 
district and completely ruined the lands in order that it might have water to sell. 
See Forbell v. City of New York, infra. The English rule in such a case would 
have given no relief. On the whole, therefore, it would seem better to hold to 
the general rule of waters and say that there can be no absolute property in 
percolating water. A careful reading of the decisions, neglecting dicta, would 
seem to show that percolating water may be interrupted by any act of the owner in 

♦ See Miller t>. Black Rock Springs Co. iVa.), 7 Va. Law Reg. 556, and note. 
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the use and enjoyment of his property. Acton v. Blundell, M. & W. 324 ; New 
Albany R. R. Co. v. Peterson, 14 Ind. 112; contra, Bassetl v. Salisbury Manufactur- 
ing Company, 43 N. H. 569. But that it may not be wed except according to the 
usual law of waters. Forbell v. City of New York, 164 N. Y. 522; Smith v. City 
of Brooklyn, 46 N. Y. Supp. 141, 160 N. Y. 357; Katz v. Walkinshaw, supra. 
These cases confine the use of the water to use on the land and are believed to be 
the only American cases on the point. The English law, as has been said, is 
contra. 

When the underground water flows in a defined and known course, the law 
universally holds that it may not be interrupted. See Gould, Waters, sec. 28. 
But when its course though defined is not known, the rule is the same as for 
percolating waters; the reason being that since these streams are unknown, an 
owner digging in his own land cannot avoid interfering with them, and if such 
interference were held actionable many uses of land would become perilous if not 
impossible. The decisions therefore clearly allow him to interrupt. Haldeman v. 
Bruckhart, 45 Pa. St. 514. But although the argument for a different rule as to 
use is even stronger here, the English courts are consistent and refuse to recognize 
it. They seem to have no hesitation in allowing an owner to hunt for the source 
of his neighbor's spring and pipe it all off to the hitter's damage. Bradford Cor- 
poration v. Ferrand [1902], 2 Ch. 655. An American decision, however, is ap- 
parently contra. Burroughs v. Satterlee, 67 la. 396. 

This view that percolating water may be interrupted by any enjoyment of the 
land, but may not be used except in a reasonable manner, has, it is believed, the 
merit of securing the use of the land to its owner, and the use of the water, so 
far as is practicable, to all whose land it touches. — Harvard Law Review. 



Mr. Justice Harlan is to our mind the greatest master of judicial style upon 
the American bench, and in no opinion has he demonstrated this more con- 
clusively than in his dissent in the case of Hawaii v. Mankiehi, decided by the 
Supreme Court of the United States June 1, 1903. In that case, as in so many 
others in recent years, a great constitutional question was settled by a majority of 
one vote. Deplorable as this is, viewed from whatever standpoint, the bar and 
the nation have become accustomed to it, and the views of five judges are 
accepted as the law of the land, notwithstanding the fact that the remaining four 
protest against them as " abhorrent." 

The judgment of the court is that under the Newlands resolution of July 7, 
1898, accepting the cession of the Hawaiian Islands to the United States there- 
tofore made by the Bepublic of Hawaii and continuing the municipal legislation 
of such islands not inconsistent with that resolution " nor contrary to the Consti- 
tution of the United States," until Congress should otherwise determine, the 
criminal proceedings by grand and petit juries, as prescribed by United States 
Constitution, Amendments 5 and 6, were not substituted for the existing criminal 
procedure in the Hawaiian Islands — in other words, that the Constitution did not 
become the supreme law of that territory. 

From this proposition, Mr. Justice Harlan expressed his dissent. Aside from 
the merits of the legal question, we do not remember any judicial utterance from 
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any source which for strength, simplicity and impressiveness surpasses the follow- 
ing: 

" In my opinion, the Constitution of the United States became the supreme 
law of Hawaii immediately upon the acquisition by the United States of complete 
sovereignty over the Hawaiian Islands, and without any act of Congress formally 
extending the Constitution to those islands. It then, at least, became controlling, 
beyond the power of Congress to prevent. From the moment when the govern- 
ment of Hawaii accepted the joint resolution of 1898, by a formal transfer of its 
sovereignty to the United States — when the flag of Hawaii was taken down, by 
authority of Hawaii, aud in its place was raised that of the United States — every 
human being in Hawaii charged with the commission of crime there could have 
rightly insisted that neither his life nor his liberty could be taken, as punishment 
for crime, by any process, or as the result of any mode of procedure, that was 
inconsistent with the Constitution of the United States. Can it be that the Con- 
stitution is the supreme law in the States of the Union, in the organized terri- 
tories of the United States, between the Atlantic and Pacific oceans, and in the 
District of Columbia, and yet was not, prior to the act of 1900, the supreme law 
in territories and among peoples situated as were the territory and people of 
Hawaii, and over which the United States had acquired all rights of sovereignty 
of whatsoever kind ? A negative answer to this question, and a recognition of 
the principle that such an answer involves, would place Congress above the Con- 
stitution. It would mean that the benefit of the constitutional provisions de- 
signed for the protection of life and liberty may be claimed by some of the peo- 
ple subject to the authority and jurisdiction of the United States, but cannot be 
claimed by others equally subject to its authority aud jurisdiction. It would 
mean that the will of Congress, not the Constitution, is the supreme law of the 
land for certain peoples and territories under our jurisdiction. It would mean 
that the United States may acquire territory by cession, conquest, or treaty, and 
that Congress may exercise sovereign dominion over it, outside of and in viola- 
tion of the Constitution, and under regulations that could not be applied to the 
organized territories of the United States and their inhabitants. It would mean 
that, under the influence and guidance of commercialism and the supposed 
necessities of trade, this country had left the old ways of the fathers, as defined 
by a written Constitution, and entered upon a new way, in following which the 
American people will lose sight of, or become indifferent to, principles which had 
been supposed to be essential to real liberty. It would mean that, if the prin- 
ciples now announced should become firmly established, the time may not be far 
distant when, under the exactions of trade and commerce, and to gratify an 
ambition to become the dominant political power in all the earth, the United 
States will acquire territories in every direction, which are inhabited by human 
beings, over which territories, to be called 'dependencies' or ' outlying posses- 
sions,' we will exercise absolute dominion, and whose inhabitants will be re- 
garded as 'subjects' or 'dependent peoples,' to be controlled as Congress may see 
fit, not as the Constitution requires nor as the people governed may wish. Thus 
will be engrafted upon our republican institutions, controlled by the supreme law 
of a written Constitution, a colonial system entirely foreign to the genius of our 
government and abhorrent to the principles that underlie and pervade the Con- 
stitution. It will then come about that we will have two governments over the 
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peoples subject to the jurisdiction of the United States — one, existing under a 
written Constitution, creating a government with authority to exercise only 
powers expressly granted and such as are necessary and appropriate to carry into 
effect those so granted; the other, existing outside of the written Constitution, in 
virtue of an unwritten law, to be declared from time to time by Congress, which 
is itself only a creature of that instrument. 

"I stand by the doctrine that the Constitution is the supreme law in every 
territory, as soon as it comes under the sovereign dominion of the United States 
for purposes of civil administration, and whose inhabitants are under its entire 
authority and jurisdiction. I could not otherwise hold without conceding the 
power of Congress, the creature of the Constitution, by mere nonaction, to with- 
hold vital constitutional guarantees from the inhabitants of a territory governed 
by the authority, and only by the authority, of the United States. Such a doc- 
trine would admit of the exercise of absolute, arbitrary legislative power under a 
written Constitution full of restrictions upon Congress, and designed to limit the 
separate departments of government to the exercise of only expressly enumerated 
powers and such other powers as may be implied therefrom — each department 
always acting in subordination to that instrument as the supreme law of the land. 
Indeed, it has been announced by some statesmen that the Constitution should be 
interpreted to mean not what its words naturally, or usually, or even plainly, 
import, but what the apparent necessities of the hour, or the apparent majority 
of the people, at a particular time, demand at the hands of the judiciary. I 
cannot assent to any such view of the Constitution. Nor can I approve the sug- 
gestion that the status of Hawaii and the powers of its local government are to 
be 'measured' by the resolution of 1898, without reference to the Constitution. 
It is impossible for me to grasp the thought that that which is admittedly con- 
trary to the supreme law can be sustained as valid." 



Homestead Exemption Under the New Constitution. — (We are under 
obligations to Mr. John Garland Pollard, of theEichmond Bar, for the following 
valuable resume of the law of this important subject under the Constitution of 
1902 and recent Acts of the General Assembly. Of especial interest are the 
reversals of familiar rulings in the leading cases indicated. — Editor Virginia 
Law Begister. ) 

Sec. 3630. Exemption to householder, from liability for his debts, of property 
of the value of two thousand dollars. In what cases not allowed. — Every house- 
holder residing in this State, shall, in addition to the property or estate which he 
is entitled to hold exempt from levy, distress, or garnishment, under sections 
thirty-six hundred and fifty, thirty-six hundred and fifty-one, and thirty-six hun- 
dred and fifty-two, be entitled to hold exempt from levy, seizure, g rnishment, or 
sale, under any execution, order, or process issued on any demand for any debt 
or liability on contract, his real and personal estate, or either, to be selected by 
him, including money and debts due him, to the value of not exceeding two 
thousand dollars. Provided, that such exemption shall not extend to any execu- 
tion, order, or other process issued on any demand in the following cases: 

First, For the purchase price of said estate, or any part thereof. If the 
property purchased, and not paid for, be exchanged for, or converted into, other property 
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by the debtor, such last-named property shall not be exempted from (he payment of such 
unpaid purchase money under the provisions of this article. (Addition made by Con- 
stitution of 1902. ) 

Second, For services rendered by a laboring person, or a mechanic; 

Third, For liabilites incurred by any public officer, officer of a court, fiduciary, 
or by any attorney-at-law for money collected by him; 

Fourth, For a lawful claim for any taxes, levies, or assessments; 

Fifth, For rent; 

Sixth, For the legal or taxable fees of any public officer, or officer of a court; 

Seventh, For any debt or liability on contract, as to which the debtor or party 
to the contract has waived, as hereinafter provided, the exemption which he 
is entitled to claim under this section. [1869-70, p. 198.] 

Constitutional Provisions. — This section is substantially the same as sec. 190 of 
the Constitution (1902), with the following exceptions: (1) The words in italics 
under the first subdivision are added in the Constitution. (2) Subsection 7, as 
above, does not appear in the Constitution (1902), nor did it appear in the Con- 
stitution of 1869. (3) Sec. 191 of the Constitution provides that "the said 
exemption shall not be claimed or held in a shifting stock of merchandise, or in 
any property, the conveyance of which by the homestead claimant has been set 
aside on the ground of fraud or want of consideration." Thus, by the first 
clause, settling the question raised in Base v. Sharpless, 33 Gratt. 153, and by the 
latter clause reversing the decisions of Shipe v. Repass, 28 Gratt. 716; Boynton v. 
McNeal, 31 Gratt. 456; Marshall v. Sears, 79 Va. 49; Hatcher v. Crews, 83 Va. 
371; Mahoney v. James, 94 Va. 176; Oppenheim v. Myers, 99 Va. 582. 

The Homestead provisions of the Constitution must be liberally construed. 
Sec. 193 Constitution (1902). 

For constitutional provisions concerning homestead exemptions, see sections 
190-194, inclusive, Constitution (1902). The difference between these provisions 
and those of the Constitution of 1869 seem unimportant except as herein noted. 

In the Homestead Cases, 22 Gratt. 266, it was decided that the provisions of the 
former Constitution (1869), and act of Assembly in pursuance thereof, so far as 
they provided for exemption against contracts made before the adoption of the 
Constitution and the passage of such act, were repugnant to the contract clause of 
the United States Constitution. 

Bankruptcy. The National Bankruptcy Act, Chap. 3, sec. 6, provides that that 
statute " shall not affect the allowance to bankrupts of the exemptions which are 
prescribed by State laws in force at the time of the filing of the petition in the 
State wherein they have had their domicile for the six months or the greater por- 
tion thereof immediately preceding the filing of the petition." 

For discussion of the effect of bankruptcy on exemptions, see Brandenburg on 
Bankruptcy (3d Ed.), and McAllister v. Bodkin, 76 Va. 809; Hatcher v. Crews, 
83 Va. 371. 

On the Subject of Homestead Cenerally, see note to Halorff v. Wellford, 27 Gratt. 
356; Va. Rep. Anno.; 4 Min. (3d Ed.) 998-1009; 2 Min. (4th Ed.) 905-913; II 
Barton's Law Prac. (2d Ed.) 813; Articles 2 Va. L. R. 167, 5 Id. 129. Home- 
stead in Mineral Lands, see note 8 Va. L. B. 139. 

Who is a Householder ? The terms "householder" and "head of a family" are 
convertible (sec. 3657). They involve the idea of dependence and support, 
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coupled with a legal or moral obligation to support the dependent. Oppenheim v. 
Myers, 99 Va. 586; Calhoun v. Williams, 32Gratt. 18; 2 Min. (4th Ed.) 909, 910; 
2 Barton's Law Prac. (2d Ed.) 813, 814; 2 Va. L. B. 169; 6 Va. L. B. 533. 

But an unmarried man, who has no children or other persons dependent upon 
him living with him, though he keeps house and has hired servants living with 
him, is not a householder. Calhoun v. Williams, 32 Gratt. 18; Barton's Law 
Prac. (2d Ed.) 814; 6 Va. L. E. 533. 

May a Married Woman be a " Householder f" In Oppenheim v. Myers, 99 Va. 
682, the court, " without pretending to decide that a married woman can under 
no circumstances claim a homestead exemption," decided that a married woman 
whose husband lived out of the state, but visited her at intervals of two or 
three years and occasionally made her small remittances, and who has no chil- 
dren dependent upon her for support, is not a " householder or head of a family." 
On the other hand, the U. S. Circuit Court of Appeals held that in Virginia a 
married woman may claim the exemption, though living with her husband, and 
though he contributes to the support of the family, provided she is the owner of 
the property, manages the business of the family, and is regarded by the family 
as the head. Richardson v. Woodward, 6 Va. L. R. 526; and the circumstance 
that the husband has already claimed his exemption as head of the family under 
the "Poor Debtors' Law" (sec. 3650), does not affect the question. Id. 

Becoming householder after judgment lien. A lien acquired by judgment execu- 
tion, or in any other manner than by voluntary act of the debtor himself gives 
away to debtor's claim to homestead exemption, even where a lien attaches prior 
to the debtor's becoming a householder. Oppenheim v. Myers, 99 Va. 588, over- 
ruling Kennedy v. SwarUs, 83 Va. 704, and approving suggestion in Owens v. 
White, 30 Gratt. 43. For comments on Oppenheim v. Myers, see 7 Va. L. R. 275. 

The decision in the last mentioned case seems to rest on Sec. 3, Art. XI of the 
Constitution of 1869, which section does not appear in the Constitution of 1902. 

"Residing in this State." This limitation of the statute does not appear in 
either Constitution of 1869 or 1902. A change of domicile, from the State puts an 
end to the homestead privilege. See sec. 3649. Lindsay v. Murphy, 76 Va. 428; 
Blose v. Bear, 87 Va. 177; 2 Va.. L. B. 170; Clendenning v. Conrad, 91 Va. 410. 

"Debt or Liability on Contract." Torts. The exemption cannot be claimed 
against torts, nor against a fine due the Commonwealth for a violation of the 
criminal laws. Whiteacre v. Rector, 29 Grat. 714; nor against a demand for 
damages for breach of promise to marry. Burton v Mill, 78 Va 468. See also 
Frazier v. Baker, 5 Va. L. J. 565; 4 Min. (3d Ed.) 1004; 2 Va. L. R 172. 

The Amount Householder May Hold Exempt. He may supplement original 
homestead by a new one, so as to make the aggregate equal (not exceed) the 
maximum of $2,000. Oppenheimer v. Howell, 76 Va. 218. See sec. 3646. 

What Constitutes the Homestead Estate t (1.) Real Estate. The estate is a unit, 
and consists of the whole estate in the land and not of a life estate with a remain- 
der over. Va. Tenn. &c. Co. v. McClelland, 98 Va. 424. The exemption is not 
so much an estate in land itself as a right of occupancy which cannot be disturbed 
while the homestead character exists. Blose v. Bear, 87 Va. 178; Richardson v, 
Butler, 1 Va. L. J. 120. See also sections 3631, 3632. (2). Personal estate. See 
sections 3638, 3639. 

When Homestead Cannot be Claimed. "First." "Purchase price of said 
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estate." Where a merchant has intermingled with his stock of merchandise 
goods which he has not paid for, as against creditors holding claims for the mer- 
chandise, the burden is on the debtor to identify the particular articles which have 
been paid for and are subject to be claimed as exempt; and goods not so identified 
cannot be included in the exemption as against merchandise creditors. In re 
Tobias, 6 Va. L. E. 297, and note 301; Rose v. Sharpless, 33 Gratt. 158. See 
supra for the addition made to this sub-division by Constitution. "Second." 
"Services rendered by a laboring person." A mail carrier is a laboring person. 
Farinholt v. Luckhard, 90 Va. 936. Since this case, the General Assembly has 
enacted that the term laboring man (not person as used in this section) "shall 
include all householders who receive wages for their services." Section 3657, as 
amended, 1887-8, p. 423. "Third." "Liabilities incurred by a public office," 
&c. See 2 Va. L. B. 173. The third exception embraces the liabilities of a col- 
lector of taxes and also of his sureties in his official bond. Commonwealth v. Ford, 
29 Gratt. 683. See also 4 Min. (3d Ed.), 1004. "Seventh." "As to effect of 
waiver, see section 3647. Judgment or decree on instrument waiving homestead, or on 
a claim against which homestead cannot be demanded, and the execution upon 
such judgment or decree, should recite the fact. Section 3649 a. "Eighth." 
(Added by Constitution 1902). "Shifting Stock of Goods," referred to above. 
Constitution (1902), section 191, provides that homestead exemption "shall not 
be claimed or held in a shifting stock of merchandise." Where the debtor has 
surrendered to the trustee in bankruptcy his stock of goods in bulk, the shifting 
character of such property will not prevent the bankrupt from claiming his ex- 
emption therein, since by the surrender to the trustee, the property loses its shift- 
ing character and the exemption claimed may be ascertained and defined with 
certainty." In re Tobias (U. S. Dist. Ct., 1900), 6 Va. L. E. 297, 301; Rose v. 
Sharpless, 33 Gratt. 158. "Ninth." (Added by Constitution, 1902). Property 
the conveyance of which is set aside as fraudulent or for want of consideration, cannot 
be claimed as exempt. Constitution (1902), section 191. See notes, supra. 

A court of bankruptcy has no jurisdiction to enforce, against the bankrupt's 
exemption, the rights of unsecured creditors whose evidences of indebtedness 
contain the waiver of homestead and exemption authorized by the State Constitu- 
tion and laws, by reason of the authority conferred upon such court by the bank- 
ruptcy act of 1898 (30 Stat, at L. 544, chap. 541, U. S. Comp. Stat. 1901, p. 
3418), to control exempt property, in order to set it aside, and thus exclude it 
from the assets of the bankrupt's-estate to be administered. Lockwood v. Ex- 
change Bank, 21 Sup. Ct. 751. 



